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I. INTRODUCTION

The purpose of this project will be to determine the current definition of family
violence, the criteria for family violence as outlined in the Texas Family Code, and the
various forms that episodes of family violence can take.

A review will then be made of the duties of police officers in handling family violence
acts as they are defined in the Texas Code of Criminal Procedure. Along with these, some
of the tactics for dealing with family violence calls will be explored.

By examining some of the case studies which have involved legal actions against police
departments and their officers, conclusions may be drawn regarding the actions which were
taken or omitted. This is of particular significance with respect to liability claims against law
enforcement management and officers.

Finally, after examining excerpts from several departmental policies dealing with family
violence, recommendations will be made regarding inclusion of such guidelines into policy

making, especially in areas where liability issues have already arisen.



II. DEFINING FAMILY VIOLENCE

For the purpose of this paper, the definition of family violence will be the statutory
definition set forth in the Texas Family Code:
An act by a member of a family or household against another member of the family
or household that is intended to result in physical harm, bodily injury, or assault, or
that is a threat that reasonably places the member in fear of imminent physical harm,
bodily injury, or assault, excluding the reasonable discipline of a child by a person
having that duty; or abuse, as that term is defined by Sections 34.012 (1) (c), (e), and
(g) of this code, by a member of a family or household toward a child of the family
or household.!
According to the definition used, a family:
includes individuals related by consanguinity or affinity, individuals who are former
spouses of each other, individuals who are the biological parents of the same child,
without regard to marriage, and a foster child and foster parent, whether or not those
individuals reside together.?
The term household as defined "means a unit composed of persons living together in the
same dwelling, whether or not they are related to each other." The most common form of
family violence is found when one party is physically assaulted by another. The offense of
assault is outlined in 22.01 of the Texas Penal Code and is defined as:
A person commits an offense if the person: (1) intentionally, knowingly, or recklessly

causes bodily injury to another, including the person's spouse; or (2) intentionally or
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knowingly threatens another with imminent bodily injury, including the person's
spouse; or (3) intentionally or knowingly causes physical contact with another when
the person knows or should reasonably believe that the other will regard the contact
as offensive or provocative.*

As evidenced by the above definitions, family violence includes a large group of
individuals. Family violence is also generally considered to mean physical harm or the threat
of physical harm. However, family violence also includes emotional harm. Many times,
psychological damage can be more permanent and sometimes as life-threatening as physical

violence. Keeping this thought in mind, various types of family violence will be explored.



III. TYPES OF FAMILY VIOLENCE

Family violence is generally categorized into three main areas: physical abuse,
emotional abuse, and sexual abuse. The most common type and usually the most
recognizable form is physical abuse. Physical abuse can range from the most severe injuries
which may result in death, permanent damage such as scars, broken bones that have healed
improperly or those injuries resulting in permanent disabilities which would include loss of
sight, loss of hearing, and loss of extremities. Physical abuse can also include shoving,
punching, biting, and kicking. In dealing with physical abuse, if a person takes the position
that only the severe acts of violence should be addressed, then acts may be overlooked which
could be setting a pattern or trend. This pattern, if left unchecked, may escalate toward
more frequent and more violent behavior that can eventually result in severe beatings or
even death.

In a recent survey conducted in Texas, approximately 30.7% of those women who
responded indicated that they had been the victims of some form of physical abuse after the
age of eighteen.” While evidence obtained during the survey research indicates that most
physical abuse occurs without the use of weapons (other than hands or feet), 24% of the
respondents admitted to being threatened with some other type of weapon. According to
the Texas Department of Public Safety's Uniform Crime Reports (1988), a total of 1,679
women in Texas were murdered by their husbands, ex-husbands, or boyfriends in 1988 and

most of the victims were killed with a firearm.®
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Another type of family violence is sexual violence. This is probably the most under-
reported due to the victim's reluctance to discuss it with other persons, including the police.
Police are all-too-familiar with most cases of sexual assaults. Sexual violence in the family
includes many different types. Many times, it is simply the fact of forcing a victim to have
sex against his or her will; however, often this forced sexual activity includes physical
violence or the threat of physical violence. Sometimes these physical attacks are directed at
the victim's genitals or breasts. On occasions, the sexual activity may include forcing the
victim to perform sexual acts which are degrading and embarrassing. This activity may even
include forcing the victim to participate in sexual activity with a third person or both parties.
Due to the shame felt by the victim, there is a reluctance to report the incident(s).”

Probably the most common type of family violence is that of emotional abuse or
psychological battering. Emotional abuse is generally found in one of three forms:
(1) Threats -- threatening the use of violence against the victim or others, threatening to
commit suicigle, threatening to deport foreign alien victims, threatening to take the children
away or harm them;® (2) Use of Degradation and Control -- forcing the victim to eat
cigarettes, beg, lick the floor, kiss or lick the actor's feet, etc., limiting the victim's access to
money and transportation, interfering with the victim's sleep and meals, regulating their
social relationships and activities, verbal abuse and attacks on victim's self-esteem;® and (3)
Fear -- doing things to intentionally frighten the victim such as reckless driving, playing with
weapons, and using threats as those previously described.?

After viewing the three main types of family violence, it appears to this author that

most episodes are directed at establishing and maintaining a pattern of dominance of the
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abuses over the victim. Also, by committing acts designed to degrade the victim, the abuser
reinforces their superiority -- at least in their thinking.

Having examined these three types of family violence, another phenomenon of family
violence will be explored. Research conducted with 120 battered women and batterers
revealed that three distinct stages occur in family violence. These stages may vary in length
and intensity, but the cycle usually includes all three. The research was developed by Dr.
Lenore Walker and is known as the "Cycle Theory of Battering.""

Phase one is called the "tension building" phase and is described as "one in which
tension builds and the aBuser is edgy and more prone to react negatively to frustrations.
The abuser may have small episodes of violence that quickly subside and may be quick to
blame the victims for any real or imagined wrongdoings."”? Often the victim will attempt to
prevent escalation of this phase by employing methods that have worked in the past.
Unfortunately, by attempting to calm down the batterer, the victim lets him know she
accepts the abusiveness as legitimately directed towards her, assuming guilt, denying anger
at being abused, and identifying with the abuser's reasoning. During this phase the victims
usually deny the knowledge that the violent episodes will become worse. This is generally
a coping mechanism. Techniques used to calm the abuser lose effectiveness as the tension
builds and the victim's anger increases. Both victim and abuser become more agitated,
incidents become more frequent, and it becomes more difficult for coping mechanisms to
continue to work."?

Phase two is one of direct confrontation and is the "punishment phase." It is the

shortest and most violent of the cycle. Most victims state that the incidents occur for no
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apparent reason. It is not uncommon for a victim to describe being awakened from their
sleep to discover that they are being beaten. Victims often deny the seriousness of their
injuries and usually refuse to seek immediate medical attention. According to Dr. Walker,

during phase two the batterer fully accepts that his rage is out of control. ... He
usually starts out wanting to teach her a lesson and doesn't want to inflict any
particular injury on her. He stops only when he feels she has learned her lesson.
Most victims report that to fight back in a phase two incident is only to invite more
serious violence. Many women, however, have been damming up their anger during
phase one and only feel safe letting it out during the second phase. They know that
they will be beaten anyway."

The third phase is termed the "honeymoon phase" and is a calm loving phase.
Movement from phase two to phase three is welcomed by both victim and abuser. During
this "honeymoon phase" the batterer displays genuine sincerity in promises that he will not
let such incidents occur again. His reasonable and loving behavior during this phase can
convince the victim that he really can change. He will exhibit very attentive behavior and
will try to convince her that his greatest fear is that she will leave. During t_his phase it is
most difficult for the victim to make a decision to end the relationship or request help from

a social agency or law enforcement official.”



IV. PAST, PRESENT AND FUTURE HISTORY OF FAMILY VIOLENCE

Having read various accounts relating to mankind's history and culture over the past
twenty or so years, it is this author's opinion that acts of violence between family members
can be traced back to prehistoric times. During this era, mankind began to form bonds
among the species. Groups began living together, primarily for protection and mating.
Within these groups or tribes, men began to select a female for mating, and usually this
female would then be considered his property. As the groups began structuring, family units
began to form. Patterns of behavior were developed. The male of the units bore certain
responsibilities which were to hunt and provide food and to protect the unit from outside
dangers. Females were expected to handle tasks which were considered beneath the male's
status. Males were expected to maintain total dominance over the females. To this end,
physical violence was frequently used and was considered acceptable by the group members.
Thus, even at the beginnings of mankind's history, a pattern of violence in the family unit
not only developed but was accepted. Possibly one of the first written records documenting
an act of family violence might be the biblical story of Cain and Abel. Throughout history,
not only customs involving family violence can be found, but in some cases official
condoning of such violence exists.

Looking back at American history, it can be found that violence in the family was
legitimized. In 1824, the Mississippi Supreme Court was the first of several legislatures
which held that husbands were immune from assault and battery charges for moderately

chastising their wives in cases of "great emergency."® Throughout history, violence within
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the family unit has generally been ignored or accepted. The notion that violence in the
family should not be recognized and punished has persisted.

It has only been lately that family violence is recognized for what it is. Family violence
in today's society has escalated to what some experts would consider epidemic proportions.
Police respond to more calls of family violence than to all other categories of serious crimes
combined. Between 20-25% of homicides nationwide involve victims and offe.nders who are
related to each other. Where the relationship between victim and offender is known, 14%
of all aggravated assaults, those that involve serious injury or the use of a weapon, were
between family members. The FBI considers spouse abuse the most under-reported crime
in the nation, with one beating occurring every eighteen seconds.” A recent study
completed by the Criminal Justice Center at Sam Houston State University revealed that
over one million women in Texas alone have experienced some type of physical abuse in
their lifetime, including over 300,000 who had experienced physical abuse within the
preceding twelve months.'

It can be seen from the above that at present family violence incidents occur extremely
frequently. To predict what path family violence will take in the future, other factors must
be explored. Alcohol has been documented as probably one of the most important
contributing factors in family violence. Alcoholism and alcohol-related disorders are two of
the greatest problems facing society. Abuse of drugs -- both prescription and illegal -- has
climbed over the past few years. This problem has also contributed to cases of family
violence. Thus, if society does not begin to make strides in combating these problems, then

the logical trend will be the continued escalation of incidents of family violence in the future.
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V. DUTIES OF PEACE OFFICERS RESPONDING TO FAMILY VIOLENCE

Regarding responses to family violence, the duties of a peace officer, according to the
Texas Code of Criminal Procedure, Article 5.04, are:

(a) The primary duties of a peace officer who investigates a family violence allegation
or who responds to a disturbance call that may involve family violence are to protect
any potential victim of family violence, enforce the law, and make lawful arrests of
violators; (b) A peace officer who investigates a family violence allegation or who
responds to a disturbance call that may involve family violence shall advise any
possible adult victims of all reasonable means to prevent further family violence,
including giving written notice of a victim's legal rights and remedies and of the
availability of shelter or other community services for family violence victims; (c) A
written notice required by Subsection (b) of this article is sufficient if it is in
substantially the following form with the required information in English and in
Spanish inserted in the notice."

Article 5.04, Texas Code of Criminal Procedure, above, supplies the criteria that a peace
officer must provide the victim with a written document which outlines their rights and
provides them information regarding shelter and possible assistance with counseling or legal
advice.

Peace officers' duties on reports and records involving family violence are outlined in

Article 5.05 of the Texas Code of Criminal Procedure:
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(a) A peace officer who has reason to believe that an offense involving family
violence has occurred shall make a written report, including but not limited to: (1)
the names of the suspect and complainant; (2) the date, time, and location of the
incident; (3) any visible or reported injuries; and (4) a description of the incident and
a statement of its disposition.?

In discussing the legal duties as outlined above, the key factors are basically identical
to the responsibility of peace officers in other crimes: protecting the victim or potential
victim, enforcing the law and making a lawful arrest of any person for which probable cause
exists that indicates that the person committed a violation of the law. The law concerning
family violence differs from nondomestic violence in that the officer is obligated to give
written notice to any victim of family violence. This written notice must outline the victim's
rights and give the location where assistance is available. This information is required in
both English and in Spanish.”

In providing this additional information, the author believes that an attempt is being
made by legislators to explore means of decreasing family violence other than by arrest and
detention by directing the victim toward available resources for providing physical safety,

psychological asistance, and legal assistance to terminate the relationship.
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VI. HANDLING RESPONSES TO FAMILY VIOLENCE CALLS

In discussing the methods which assist the officer in dealing with calls for service in
cases of family violence, the officer should remember that family violence is one of the
toughest and most dangerous calls that they are required to make. Although each case is
different, most contain some similarities that can lull the responding officer into a false sense
of security. Because of the potentially violent nature of family crises, officers can ill afford
to drop their guards. They should always remember that more officers are assaulted on
family disturbance calls than any other single area of police work.”

After receiving a call for service in a domestic dispute, the first issue an officer must
address is the initial contact. Self-confidence and projecting a professional image are the
primary concerns. In responding to a family dispute, an officer should be aware that his or
her method of approach to the situation is of paramount importance. The first impression
created may well determine the final outcome of the intervention. In most cases, the
participants involved will react to the intervening officer's attitude. Thus, the officer should
convey a calm, positive, and helpful manner. This will have the effect of establishing
rapport, calm the situation, and lead those involved to believe that the officer has the ability
to assist them in resolving their problems. During the initial contact, the officer should
properly introduce him or her self. All parties involved should be advised that they are
present in response to a call for police service and that they are ready to assist the family

in any way possible.” This initial response is based on instances where no acts of physical
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violence are in progress at the time of arrival or where physical violence acts have already
occurred, making medical attention for the victim the primary concern.

The general appearance of the officer is extremely important. A clean proper uniform
will tend to have a favorable effect on the other parties in their initial contact with the
intervening officer. By appearance and initial action, the officer will, in most cases, project
the image of being a well-trained professional police officer.* When speaking with the
parties, the officer should avoid profanity or aggressiveness. The tone of voice should
project a calming effect.

Officers, upon entering a home, should remember that not all disputes involve the
commission of a crime. Officers should also be aware that families who have requested
police service are in need of outside intervention for problems which may have progressed
beyond the point of self-mediation or control.

It is desirable that officers show through speech or action the necessary concern and
willingness to assist the family by all means available within the scope and authority of the
police department. This may aid the family to regain self-control, and where it is necessary,
the officer will be able to advise the parties of other means available to effect a proper
resolution of the problems. It is important that officers avoid creating an impression of
disinterest or belittle the problems for which the officer has been called.”

In conjunction with the above approach, it is necessary that the intervening officer
make a quick analysis of the situation, paying close attention to the possibility of the use of
weapons and the emotional actions of the disputants. This is for both their own safety and

the safety of others who may be present. Additionally, such analysis will aid the officer in
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determining the proper techniques that should be utilized in order to gain control of the
situation.”

The next phase should involve calming the conflict. Based on the proper
implementation of the initial contact, the officer has begun the first step in restoriné calm.
This contact should have drawn the attention of persons involved to the officer and away
from the conflict. After establishing themselves during the initial contact, the officers should
avoid using unnecessary force or verbal abuse because this might result in a complete
breakdown of the new relationship.”” It is important that they proceed along the initial
guidelines. The officer can then begin to take the necessary steps, depending on the type
of dispute occurring, to modify the conduct and patterns which have led to the present
family crisis.

The following will explore two types of domestic disputes, together with methods of
regaining order and restoring calm. The first to be discussed is the violent dispute.
Physical intervention on the officer's part may be necessary in this type of dispute. If an
arrest is warranted, then it should be made. The officers involved should place themselves
in a position so as to limit the possibility of personal injury. In separating the persons
involved, a visual survey should be made in the area for objects which could be used as
weapons. In handling violent family disputes, it is necessary to be familiar with certain types
of individuals who may be prone to physical action. Many intoxicated persons become
violent during these disputes. Often men or women who may be passive by nature when
sober become extremely violent and aggressive when under the influence of alcohol or drugs.

It may be extremely difficult to reason with or intervene with a person in this condition.
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Caution must be used until the officer can effectively calm the person down. During the
initial dialogue, the officers may seem to agree with statements made by those individuals
to make them more receptive.?

In many disputes involving women, it has been found that they may remain passive
until the officers arrive and then become abusive. The female may then even try to strike
the other person involved believing that the officer will protect her. Officers must act quick
to stop this behavior immediately.”

Once the immediate threat of physical confrontation has been eliminated, the officers
can conduct a thorough investigation and observe any injuries that may have resulted from
an assault. This must be done so that necessary police action may be taken. During this
time, officers should be on guard for a possible outbreak of violence leading to an assault.
Officers should be sensitive to the possibility of growing anger among the parties, as a
remark or personal slur could trigger physical responses by either person. The officer should
be cautious of a person who is overly quiet because he or she may have already reached the
breaking point and may be waiting for the first opportunity to lash out.*

The second type of family disturbance is the verbal dispute. Basically, the only
difference between violent disputes and verbal disputes is that the confrontation between
participants in a verbal dispute has not reached the point where there has been a physical
assault. The first step in intervening in a verbal dispute is to stop the direct confrontation
between the parties involved. When possible, the officers should separate and place the
disputants out of hearing range of each other. Intervening officers should utilize more than

one room whenever feasible. If only one room is available, then the officers should separate
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the individuals to opposite ends of the room. This will help to create the needed distraction
that will give the officers an opportunity to gain the attention of the person to whom they
are talking. However, officers should keep in mind that, whenever possible, visual contact
should be maintained for safety purposes. In most cases, a quiet, calm and firm tone of
voice used by the intervening officers will cause the individuals to become calm and to stop
and listen. After this happens, they will begin paying close attention to the officer and
thereby become less involved with each other. This should help establish a more reasonable
communication between the participants and also aid the officers in gathering needed
information regarding the individuals concerned in the present crisis.*

Any attempt to find the method of police intervention which provides the strongest
deterrence to future violence may benefit by reviewing what is considered a milestone in
criminal justice studies: the Minneapolis Domestic Violence Experiment. This was the first
scientifically controlled test of the effects of arrest for any crime.”> The purpose of the
experiment was to find the best response for the police to misdemeanor cases of domestic
violence. At the time of the experiment there were three viewpoints:

(1) The traditional police approach of doing as little as possible, on the premise that
offenders will not be punished by the courts even if they are arrested, and that the
problems are basically not solvable.

(2) The clinical psychologists' recommendations that police actively mediate or

arbitrate disputes underlying the violence, restoring peace but not making any arrests.
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(3) The approach recommended by many women's groups and the Police Executive
Research Forum (Loving, 1980) of treating the violence as a criminal offense subject
to arrest.”

To determine which police approach was most effective in deterring future domestic
violence, the Police Foundation and the Minneapolis Police Department agreed to conduct
an experiment. The project, known in scientific circles as a "classic experiment," was a
research design that allowed scientists to discover the effects of one thing on another by
holding constant all other possible causes of those effects. The design of the experiment
called for a lottery selection, which ensured that there would be no difference among the
three groups of suspects receiving the different police responses. The lottery determined
which of the three responses police officers would use on each suspect in a domestic assault
case.

According to the lottery, "a suspect would be arrested, or sent from the scene of the

assault for eight hours, or given some form of advice, which could include mediation at an

n34 "non

officer's discretion. These responses were termed "the arrest," "send," and "advise"
treatments. The design called for a six month follow-up period to measure the frequency
and seriousness of any future domestic violence in all cases in which the police intervened.
The design applied only to simple or misdemeanor domestic assaults where both the suspect
and the victim were present when the police arrived. The experiment included only those
cases in which police were empowered, but not required, to make arrests under Minnesota

state law. Under said law, the police officer must have probable cause to believe that a

cohabitant or spouse had assaulted the victim within the past four hours and police did not
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have to witness the assault.® The design called for each officer to carry a color-coded pad
of report forms for the three different police responses. Each time the officers encountered
a situation that fit the experiment's criteria, they would take whatever action was indicated
by the report form on the top of the pad. The forms were numbered and arranged for each
officer in the order determined by the lottery. Consistency of the lottery assignments was
monitored by research staff observers riding on patrol for a sample of the shifts.

After a police action was taken at the scene of a domestic violence incident, the officer
was required to fill out a brief report and give it to the research staff for follow-up. The
follow-up consisted of a face-to-face interview which would be followed by telephone
interviews every two weeks for a twenty-four-week period. The interviews were primarily
designed to measure the frequency and seriousness of victimizations caused by a suspect
after police intervention.®

The results of the Minneapolis Domestic Violence Experience revealed a familiar pattern.
Domestic violence cases coming to police attention disproportionately involve unmarried
couples with lower-than-average educational levels, who are disproportionately minority and
mixed race and who are very likely to have had prior violent incidents with police
intervention. The fact that 60% fell into the unemployed category appeared to be overly
high in a community with approximately 5% of the workforce unemployed. A 59% prior
arrest rate seemed to suggest that the suspects generally are experienced law-breakers who
are accustomed to police interventions.”

Two kinds of measures of repeat violence were used in the experiment. One was a

police record of an offender repeating domestic violence during the six month follow-up
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period, either through an offense or an arrest report written by an officer in the department
or through a subsequent report to the project research staff of an intervention by officers
participating in the experiment. The second kind of measure came from interviews in which
victims were asked if there had been a repeat incident with the same suspect, including an
actual assault, threatened assault, or property damage.

Statistics revealed that under the first method of measurement, sending the suspect
away produced two-and-a-half times as many repeat incidents as did the cases where arrest
of the suspect was used. In addition, the advise method of treatment did not reveal any
statistical difference that was distinguishable from the other two police actions.

In looking at the second method of measurement, a completely different view is seen.
According to the victims' reports of repeat violence, arrest is still the most effective action.
But the advise category -- not sending the suspect away -- produced the worst results with
almost twice as much violence as arrest.

In attempting to draw conclusions from the study, it may be premature to conclude that
arrest is always the best way for police to handle domestic violence. However, the results
of the study indicated in both methods of measurement that the use of arrest produced the
least amount of repeat violence.®

The results of the Minneapolis Experiment produced a rash of mandatory arrest laws
enacted across the United States. The Experiment also led the National Institute of Justice
to fund replications in six additional cities. Findings from five of the six cities are now
available: Omaha, Milwaukee, Charlotte (NC), Colorado Springs, and Dade County

(Miami). Replications in Omaha, Charlotte, and Milwaukee found no evidence for a long-
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term deterrent effect of arrest on recidivism. Instead, significant long-term increases were
found in subsequent incidents. However, the Colorado Springs and Dade County
replications found evidence of long-term deterrent effects but no evidence of escalation
effects.®

The Milwaukee Experiment was conducted from April, 1987, until August, 1988, with
the Milwaukee Police Department participating in an experiment involving 1,200 cases of
misdemeanor domestic battery.*® Three treatments were employed: (1) a standard arrest
in which suspects were held until morning unless they could post bail; (2) a short arrest in
which the suspects were released on recognizance; and (3) a police warning, but no arrest.
All arrested persons were taken to police headquarters for booking.*

In summarizing the Milwaukee Experiment, it was found that where arrest influenced
the subsequent violence of those arrested depended on the arrested person's stake in
conformity. Arrested persons who lacked a stake in conformity were significantly more likely
to have a repeat offense. Those arrested who were married and employed, thereby having
a stake in conformity, were deterred.*

The Metro-Dade Experiment found several statistically significant deterrent effects of
arrest based on both victim interviews and official records. Based on reports of subsequent
arrests, cases randomly assigned to the arrest response had significantly lower occurrence
rates and times to a subsequent assault than those assigned to the no-arrest response.* In
this experiment, there also seemed to be a different effect on employed suspects as opposed
to unemployed suspects who were in the arrest group. Among employed suspects, arrest had

a statistically significant deterrent effect on the occurrence of a subsequent assault. Among
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unemployed suspects, significantincreases in subsequent assaults were associated with arrest.
There were no differences with respect to marital status.*

Upon review of these additional experiments, it appears that mandatory arrest works
better as a deterrent for some actors, those with a stake in conformity, than others.
However, there are reasons other than lower recidivism rates to justify a mandatory arrest

policy.
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VII. POLICE LIABILITY AND REQUIRED INTERVENTION IN

RESPONDING TO FAMILY VIOLENCE

Traditionally, governmental agencies and their agents have enjoyed what is termed
"qualified immunity." This basically means that they are exempt from civil litigation based
on their actions, or the lack of, provided a violation of constitutional rights does not exist.
The courts have upheld the idea that "government officials have no constitutional duty to

protect members of the public at large from crime,"#

although "such duty may arise by virtue
of special relationship between those officials and a particular member of the public."® In
the past it has been well-established that a municipality, acting in its governmental capacity
for the protection of the general public, "cannot be cast in damages for a mere failure to
furnish adequate protection to a particular individual to whom it has assumed no special
duty."” The key phrase here is "special duty." Generally, there is no special duty to protect
a citizen even when requested to do so.* Circumstances, however, can create the special
duty and there may be liability where a special duty is owed a specific individual or a
particular individual belonging to a class when a special relationship is proven. This
establishment of a "special relationship" and "special duty" has become one area which has
produced previously unknown civil actions against governmental agencies and their agents.*
Another area that has come to establish a civil responsibility of the government to the
people is "civil rights." The United States Supreme Court in the case of Monell v. NY Dept.

of Social Services made it clear that while state and local police officers may be individually

liable for a violation of a person's civil rights, local governments can now be "persons” under
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the statute and are therefore liable for damages by policies or "customs" that create
constitutional deprivation. In considering the effects of policy/custom, there must be an
established link between the policy/custom and the violation of rights.

The courts have held that a lack of training or failure to set policy or procedure can
be grounds for a constitutional violation and also that the single decision of a chief or sheriff
can be construed as a policy of a city or county.”® In establishing the issue of "special duty"
there have been recent cases of landmark importance. In the case of Bolistreri v. Pacifica
Police Department, the court held that in order

to determine whether a special relationship exists, a court may look to a number of
factors, which include (1) whether the state created or assumed a custodial
relationship toward the plaintiff; (2) whether the state was aware of a specific risk of
harm to the plaintiff; (3) whether the state affirmatively placed the plaintiff in a
position of danger; or (4) whether the state affirmatively committed itself to the
protection of the plaintiff.*?
In the Bolistreri case, which involved an attempt to establish the issue of "special duty," the
court stated
the heart of Bolistreri's claim is that the Pacifica police failed to take steps to respond
to the continued threats, harassment, and violence towards Bolistreri by her estranged
husband. These allegations, if true, would implicate Bolistreri's right to be free from

physical harm and restraint comprised by due process right to liberty.*®
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Although Bolistreri was unsuccessful, it was one of the first cases that attempted to establish
the existence of a "special duty" to protect a person based on continued contact with, and
requests for assistance from, police in dealing with cases of family violence.

Probably the most famous and widely publicized case to establish a "special duty" is that
of Thurman v. City of Torrington.>* This case appeared to reveal a prolonged period of gross
indifference on the part of police with the City of Torrington. On numerous occasions,
Tracy Thurman reported threats of violence and harassment on the part of her ex-husband.
Even after she sought and received a protection order from the court, which must clearly
establish a responsibility on the part of the police department to provide protection, and
after reporting violations of this same court order, the Torrington police did not make any
attempt to secure the custody of Charles Thurman. Subsequently, eleven days after Tracy
Thurman appeared at the Torrington Police Department to pursue a warrant request,
Charles Thurman came to the residence of Tracy Thurman and brutally attacked her with
a knife.

In this case the court found that a "special duty" had been established requiring that
the Torrington Police Department afford protection to Tracy Thurman and that the
Torrington Police Department was negligent in failing to do so. A landmark monetary
judgment was granted to Tracy Thurman.

Another landmark case which was based upon the theory of "special duty" is Sorichetti
v. City of New York. In this case, Josephine and Frank Sorichetti had a long history of family
violence. After their divorce papers were served, Josephine obtained a court order which

outlined the provisions of child visitation and specifically directed any police officer to make
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an arrest for any violation of said order. During one such visitation on the weekend, Frank .
Sorichetti indicated to Josephine that he was going to harm their daughter. Josephine
reported this to the police and requested assistance but was denied. On Sunday, she was
told to wait until the time limits on the visitation were up and see if Frank returned. When
the police finally intervened, they found that Frank Sorchetti had severely maimed his
daughter by repeatedly stabbing her and attempting to cut off one of her legs. The following
appeared in the trial document in which the court established "special duty": "[4] As the jury
in this case found, the 43rd precinct police had particular knowledge of Frank Sorchetti's
abusiveness, assaultiveness and chronic alcoholism."®

Another factor in creating "special duty" was the conduct of the police toward
Josephine Sorichetti on the evening of the assault. When she first approached the police,
she was told to wait and if Frank did not arrive at a reasonable time they would send a
patrol unit out to check, thus creating the clear impression that Frank Sorichetti's failure to
return would be a violation of the protection order and that some action would be taken.
In the establishment of this "special duty," the court over-ruled the officers' and city's right
to qualified immunity and found in favor of the plaintiff. The court awarded the child two
million dollars and Josephine was awarded forty thousand dollars.

In the case of Watson v. City of Kansas City, 857 F. 2d 690 (C.A. 10th - 1988), the
plaintiff alleged not only the existence of a special relationship but filed on the grounds of
a violation of their civil rights with regards to the right of equal protection. This case
involved a long history of family violence between the plaintiff, Nancy Watson, and the

actor, Ed Watson, who was a member of the Kansas City Police Department. During this
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history, there were repeated acts of physical violence and the plaintiff reported to the police
this violence on more than one occasion. The police repeatedly failed to take action, and
on one occasion the plaintiff alleged that she was threatened by a ranking officer of the
Kansas City Police if she continued to call for help. On November 28, 1983, after a severe
attack on the plaintiff, the actor committed suicide.

During the trial the plaintiff presented evidence documenting that the Kansas City
Police Department had a 31% arrest record in nondomestic assault cases and a 16% arrest
record in domestic assault cases.® Regarding the issue of violating civil rights based on
"equal protection," the court held the following:

When all of the plaintiff's evidence is considered, it is sufficient, if believed, to
support a jury finding that the City and Police Department followed a policy or
custom of affording less protection to victims of domestic violence than to victims of
nondomestic attacks. Furthermore, a jury could infer, based on this evidence, that
the City and Police Department acted with a discriminatory motive in pursuing this
policy, and that her injuries were a result of the policy.”

By reviewing case law it can be seen that the courts are beginning to examine police
action or inaction, regarding response to calls for assistance where family violence is
involved, with a much more critical view. Police departmental policymakers, as well as their
officers, can no longer afford to assume a passive role in dealing with domestic violence.
Society is of the opinion that because the events happen within the family unit, and on most

occasions even within the confines of the family dwelling, that this should not and can not
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preclude police intervention. The object of this intervention is to interrupt the cycle of

violence and prevent further injury, even death in extreme cases.



28
VIII. DEVELOPING DEPARTMENTAL POLICIES FOR POLICE

RESPONSE TO FAMILY VIOLENCE

This section will examine domestic violence policies that are used in four different
police agencies in Texas. Major areas to be addressed will be highlighted in designing
domestic violence response policies.

Travis County Sheriff's Department mandates that their officers comply with those
applicable sections of the Code of Criminal Procedure, Penal Code and Family Code.
Section 6.08.003, Officer Requirements, states:

Officers who investigate family violence incidents or disturbance calls that may
involve family violence inform any possible adult victim, in writing, of their legal
rights, remedies and of the availability of shelter and other community services for
family violence victims. Officers are to treat all incidents involving family violence
as criminal conduct. Mediation or separation of the parties involved is not used as
a substitute for appropriate reporting and enforcement activity when assaults or
other forms of physical violence have occurred.®
This policy further outlines actions that their officers may take in domestic situations where
no physical violence has occurred. The Travis County policy has succeeded in making sure
officers are aware of their responsibility by law as outlined in state statutés. By doing this,
Travis County has taken steps to encourage compliance. Travis County also ensures that

officers inform victims of their rights and of available assistance. This is done to protect the
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county from potential liability where the courts have held that the police have the duty to
protect family violence victims and to remove them from potential harm.

The family violence policy of the Rockwall Police Department entails the following:
establishing guidelines and procedures regarding family violence and to prevent
further criminal behavior, injury to the victim, demonstrate to the victim, the
offender, and the community that domestic violence is criminal behavior and increase
the number of offenders to prosecution, treatment and other community
intervention.”

The Rockwall Police Department policy requires in its procedures that officers will enforce
the law and make lawful arrests where applicable and that the officer will advise the victims
in writing of their rights and access to shelter and services. The policy statement is
designed to provide a definite stand on the issue of family violence and to set the goal to
be obtained by that stand. This is necessary so that every member of the department knows
the position of management.

In examining the domestic violence policy of the Duncanville Police Department, one

area of interest is found in the Legislative Statement:
A. Family violence is a serious danger and threat to society and its members.
Victims of family violence are entitled to the maximum protection from harm or
abuse or the threat of harm or abuse as is permitted by law.
B. In any law enforcement, prosecutorial, or judicial response to allegations

of family violence, the responding law enforcement or judicial officers shall protect
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the victim, without regard to the relationship between the alleged offender and
victim.%
Two other areas of interest in the Duncanville policy are found in the Procedures section:

C. The Duncanville Police Department will not adopt or employ an arrest
avoidance policy in response to incidents of alleged family violence.

D. The Duncanville Police Department shall not respond to requests for
assistance from victims of family violence any less diligently than they respond to
requests for assistance from other persons who have been victims of violent crimes
arising in a non-domestic context.®!

In addition, the policy outlines procedures for issuing written notice of rights to victims and
conditions for making arrests of offenders. In its legislative statements, the policy makes
clear the stand on family violence. It asserts that family violence is a clear and present
danger and all victims are entitled to protection. Duncanville takes a strong stand to ensure
that active intervention will be followed and that intervention will not be influenced by
discrimination. This is extremely important in light of the findings in Watson v. City of
Kansas City, 857 F.2d 690 (C.A. 10th - 1988). Duncanville's policy specifically mandates that
responses to family violence will be handled as aggressively as violent crimes that are not
domestic.

In reviewing the Dickinson Police Department's family violence policy, an area of
interest occurs in the Documentation section.

B. Family Violence Tracking Sheet will be completed by the officer for any

incident of domestic violence which he/she investigates including non-arrest situations.
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C. Notice to Adult Victims of Family Violence. Officers shall have the
victim(s) sign this form and the carbon copy will be issued to the victim and the
original will be turned in by the officer to be placed into the family violence files.

This will be done in all investigations of domestic disturbances.®*
The Dickinson Police policy also outlines criteria for officers that mandate arrest in cases
where physical violence has occurred. The main issue that is highlighted concerns
documentation. The policy requires that the victim of family violence be given a written
copy advising them of their rights. The policy then takes this further by having the victim
sign the written notice and the department then retains a signed copy. This can be
extremely important during civil litigation if the victim contends that he or she was not

advised of his or her rights.

The Dickinson policy has also developed a tracking sheet to document all responses
to incidents of family violence including those non-arrest situations. This provides a valuable
asset in trying to be aware of possible domestic confrontations which may arise in the future.
It also provides officers involved in current domestic investigations with information
regarding past domestic problems involving the victim or actor.

In examining the four policies, there is a general tendency to ensure that instances of
family violence are handled the same as any other violation of the law. Each policy outlined
those steps which were mandated by law and each policy, if not mandatory, strongly
recommended the use of arrest when warranted and in accordance with the law.
Additionally, in some of the policies there were clear guidelines to ensure that there would

be no discrimination in the handling of family violence cases. It is apparent that in
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developing policy regarding domestic violence, police administrators should be aware of both

criminal and civil issues.
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IX. CONCLUSIONS

Domestic violence has emerged as a major concern to both law enforcement and
society. Although the problem of domestic violence has existed in the past, in recent years
it has emerged demanding more attention. Possibly due to educational efforts or public
awareness programs, more cases of family violence are being reported.

Police administrators and policy developers must always be concerned with the safety
of the public. They, by virtue of their responsibility to their governmental entity, must also
be aware of potential liability risks.

In determining if the agency should choose to adopt a policy in favor of arrest, the
literature provided no clear findings that arrest would result in a reduction of family
violence. The data indicated that other factors such as geographic location, marital status,
or employment status has some bearing on how effective arrests are in deterring further
occurrences. Nevertheless, an arrest is an attempt on the part of law enforcement to
interrupt the cycle of violence.

In light of recent court findings and monetary judgments which have been levied
against governmental entities, it becomes extremely important that police departments take
measures to ensure the victim is protected and that future acts of violence will not occur.

In conclusion, the police administration or policy makers should design a policy which
will provide the maximum effect in dealing with and attempting to prevent acts of family

violence.
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